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A note from Eugene C. Massie, Esq., Secretary of the Virginia 
State Bar Association, informs us that the next meeting of the Asso- 
ciation will be held August 6, 7 and 8, and probably at the White 
Sulphur Springs — the burning of the Homestead at Hot Springs 
rendering a change of plan necessary. 



We noted and criticized in our April number (p. 859) a decision 
by the Texas Court of Criminal Appeals, in the case of Kirkpatrich 
v. State, to the effect that a state could not lawfully exact a license tax 
of a peddler engaged in selling the goods of a non-resident manufac- 
turer. In the more recent case of Sauhbury v. State, 63 S. W. 568, 
the Texas court reverses its former ruling, and places itself in accord 
with Emert v. Missouri, 156 U. S. 296, which is distinct authority 
for the right of a state to require a license tax of peddlers, resident 
and non-resident, provided there is no discrimination. 



We purpose publishing at an early day, for the use of our sub- 
scribers, a list of the errors and omissions in the indexes of the first 
six volumes of the Register — or possibly a complete combined index 
of those volumes under one alphabetical arrangement. 

We shall therefore esteem it a favor if each subscriber will furnish 
us with a list of such errors and omissions as he may have noted. We 
believe the indexes unusually accurate already, but, making constant 
use of the volumes as we necessarily do, some errors have been dis- 
covered, and there are doubtless others which have been overlooked. 
The practicat truth that ' ' what is not in the index is not in the book ' ' 
suggests the supplying of the corrections indicated. 



The mooted question whether alimony is a liability provable in 
bankruptcy and barred by a discharge in bankruptcy (discussed in a 
learned article by W. G. Mathews in 5 Va. Law Reg. 365), has been 
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finally set at rest by a decision of the Supreme Court of the United 
States in Audubon v. Shufeldt (May 20, 1901). Some of the courts 
have drawn a distinction between alimony in arrear and alimony to 
accrue in future — holding that the former was barred by a discharge 
in bankruptcy, while the latter, being a continuing duty, was not 
affected by the discharge. The Supreme Court rejects such distinction, 
and placing both on the same footing denies that the discharge affects 
either. This seems to be in accordance with the great weight of 
authority both in this country and in England. Menzie v. Anderson, 
65 Ind. 239; Romaine v. Chauncy, 129 N. Y. 566; Barclay v. Bar- 
clay, 184 111. 375; Kerr v. Kerr (1897), 2 Q. B. 439. 



We print elsewhere a copy of the questions propounded at the recent 
bar examination at Wytheville, with a list of the successful applicants, 
of whom there were fifty-four out of a total of fifty-pine candidates. 

The examination covered an unusually narrow field, and was less 
difficult than any that have preceded it. Of the sixteen subjects pre- 
scribed by the rules of court, namely, Real and Personal Property ; 
Domestic Relations ; Contracts ; Agency ; Partnership ; Negotiable In- 
struments ; Insurance ; Corporations ; Wills and Personal Representa- 
tives ; Torts ; Equity Jurisprudence ; Pleading and Practice at Law and 
in Equity ; Evidence; Crimes and Criminal Procedure; and the Code 
of Virginia — the examination embraced scarcely more than half of 
them, and a number of the questions (e. g. numbers 1 to 7, inclusive, 
and number 25) do not properly come under any of the assigned sub- 
jects. 

There was no question on Agency, Partnership, Insurance, Contracts, 
Personal Property, or Corporations; and practically none on Evidence, 
Common Law Pleading, Equity Pleading, Negotiable Paper or Torts. 
A synopsis of the examination shows the questions divided as follows: 
Elementary Law, 7; Domestic Relations, 4; Eeal Property, 5; 
Negotiable Paper, 1; Torts, 1; Practice at Law, 2; Wills and Ad- 
ministration, 4; Equity Jurisprudence, 4; Conflict of Laws, 1; 
Criminal Law and Procedure, 9. 

The omission from the examination of so many important subjects, 
makes entrance to the bar easier for the ill-prepared student, and dis- 
courages that broad professional culture of which the bar is so much 
in need. The apparent leniency of the court in failing to test the 
applicants' knowledge of the important and difficult subject of Plead- 
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ing and Practice, seems particularly unfortunate, as it tends to foster 
in the student a disposition to neglect this branch of the law for some- 
thing easier, and takes away the incentive to thoroughly master a 
subject without a fair knowledge of which no applicant is equipped to 
begin the practice. Of the fifty-four newly-fledged attorneys, so far 
as the court knows, not one of them has the slightest knowledge of 
pleading, either at law or in equity. 

Future applicants will hardly thank us for the suggestion, but we 
hope to see the screws put down a little more firmly. We fear the 
court is letting its big heart play too important a part in passing upon 
the fitness of recruits. 



The spasm in Wall street the other day developed a new phase of 
" Government by Injunction." 

It seems that the struggle of certain railroad magnates for control 
of the Northern Pacific road sent up the price of its stock to a point 
which speculators thought unwarrantable, whereupon they "went 
short " on the stock — that is, sold it at a high price for future delivery, 
expecting to be able to buy at a lower price before the time for 
delivery. The high prices, however, continued longer than the 
"shorts" anticipated, and they found themselves unable to secure the 
stock necessary to carry out their contract. Their desperate efforts to 
do so sent the market price still higher, until Northern Pacific, which 
had been selling at the beginning of the week for about $128, actually 
went up to $1,000 on Thursday. 

It transpired that the magnates had in hand and in contracts for 
future delivery 78,000 shares more than were in existence. Having 
so effectually "cornered" the stock, they were of course in position 
to "squeeze" the "shorts" for all they were worth. The losses of 
the speculators who were thus caught are estimated at $500,000,000, 
and in all probability would have been much more but for an injunc- 
tion granted the "shorts ' ' by Justice Gildersleeve of the State Supreme 
Court, restraining the buyers from insisting on the delivery of the 
stock for which they had bargained. 

The injunction was granted on the ground that the buyers knew 
when the contracts were made that the shares were not to be had and 
that the contracts were impossible of fulfillment. 

In view of the injunction, the "shorts" were enabled to effect a 
settlement on a basis of $150 per share. 

It is claimed that the injunction to save the "shorts" is without 
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precedent, and both the court and the complainants have been consid- 
erably criticised. One of the leading New York dailies characterizes 
the action of the complainants as an attempt to play the "baby act," 
and avers that ' ' an injunction issued against great financial houses 
rather falls in with the tendency of Populistic prejudices." 

As between gamblers and robbers it is not easy to sympathize with 
either, but we take it to be a sound legal proposition that one has no 
right to insist upon the enforcement of a contract the fulfillment of 
which he himself had rendered impossible when he entered into it. 

It is well settled that a contract for the sale of personal property to 
be delivered in the future is not invalid merely because the vendor at 
the time the contract is made has not the property, nor has entered 
into any contract for it, nor has any other means of getting it than to 
go into the market and buy it. It is not necessary that the vendor 
have the property, actually or potentially. But while this is true, on 
the other hand, such a contract is valid only where the parties really 
intend that the property is to be actually delivered by the seller and 
the price paid by the buyer. If the intention of the parties be merely 
to speculate in the rise and fall of prices, and the property is not to be 
delivered, but one party to pay to the other the difference between the 
contract price and the market price at the time specified for executing 
the contract, then the transaction, whatever be its form, is a wager 
and void. 

The real intention of the parties at the time the contract is made is 
the criterion: and it is perfectly competent for them, after having 
entered unto a valid contract for future delivery, to agree upon a set- 
tlement thereof by payment of the difference between the contract 
price and the market price, instead of by actual delivery. If one of 
the parties intends an actual purchase and sale, the contract as to him 
will not be affected by an illegal intent or purpose of the other party, 
not communicated or concurred in. Note to Crawford v. Spencer 
(Mo.), 1 Am. St. Rep. 757, et seq. 

But an agreement to " corner " a commodity by buying it all up so 
as to control the market, and then purchasing it from others for future 
delivery, is obviously invalid. Sampson v. Shaw, 101 Mass. 145; 
3 Am. Rep. 327. 

A corollary of this proposition is, that if a person buy from another, 
to be delivered in future, a thing which the buyer already has, or which 
he knows to be non-existent, so that it would be impossible for the 
seller to comply, the contract is void. J. T. C. 



